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Fre e port Mine ra ls  Corpora tion, Arizona ns  for Ele ctric Choice  a nd Compe tition

(colle ctive ly "AECC") a nd Noble  Ame rica s  Ene rgy Solutions  LLC ("Noble  Solutions ")

he re by s ubmit the ir Exce ptions  in the  a bove  ca ptione d Docke t re la ting to the  Tucs on

Ele ctric  P owe r Compa ny's  ("TEP ") 2016 Re ne wa ble  Ene rgy S ta nda rd  a nd Ta riff

("REST") Implementa tion Plan.
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DIS CUS S ION

AECC ha s  a rgue d in this  proce e ding tha t the  Arizona  Corpora tion Commiss ion

("Commis s ion") ca nnot ma ke  a  fully infonne d de cis ion a s  to whe the r the  TEP-Owne d

Rooftop Sola r ("TORS") or Re s ide ntia l Community Sola r ("RCS") progra ms  a re  in the

public inte res t without weighing the ir cos ts  and overa ll impact within the  broader context

of the  curre nt TEP  ra te  ca s e  ("Ra te  Ca s e "). This  pos ition is  ba s e d on the  vie w tha t

progra ms  like  TORS a nd RCS re pre s e nt compe titive  e le ctric s e rvice s  tha t s hould be

offe re d by ma rke t pa rticipa nts , not ve rtica lly inte gra te d monopoly provide rs  providing

service at cost-plus rate-of-return based rates. Noble Solutions supports that proposition.

While  the  Re comme nde d Opinion a nd Orde r ("ROO") essentia lly de lays  the

Commiss ion's  cons ide ra tion of the  TORS and RCS programs  into Phase  2 of the  Ra te

Case, it does so _n.9t on policy grounds, but ra ther on the reasons that: (i) TEP has fa iled to

comply with the  requirements  se t forth in Decis ion No. 74884 (December 3 l, 2014) with

re s pe ct to continuing or e xpa nding the  TORS progra m, a nd (ii) the  te rms  a nd pricing

options  of a  5 MW RCS program can be  be tte r eva lua ted in the  context of Phase  2 of the

Rate  Case. AECC and Noble Solutions agree that these factual considerations warrant the

conclus ions  made  in the  ROO to de lay a  fina l decis ion until Phase  2 of the  Rate  Case  is

comple ted. However, the  policy issues  associa ted with the  TORS and RCS programs are

also important factors that the Commission should consider as well.

For instance , during Phase  l of the  Rate  Case  proceedings, TEP's  own ra te  design

expert witness  (Dr. Edwin Overcas t) described the  advent and expansion of solar rooftop
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DG a s  cre a ting a  "mixe d monopoly-compe tition" mode l within  TEP 's  own s e rvice

te rritory, and during cross  examina tion, he  agreed tha t buy-through programs a re  a lso a

form of the  "mixe d  monopoly-compe tition" mode l. AECC a nd Noble  S olu tions

whole he a rte dly a gre e  with  Dr. Ove rca s t tha t compe tition a nd cus tome r choice  in

generation a lready exis ts  for TEP ra tepayers , and they believe that the  Commission is  not

precluded from assess ing how a  "mixed monopoly-competition mode l" can be  expanded

within the regulatory framework in a  manner that best serves the public interest.

As observed in the ROO, the question of whether utility-owned DG assets should be

encouraged as a  policy directive  can be evaluated in terms of a lternatives for REST Rules

compliance , such a s  a  wa ive r of renewable  ene rgy credit ("REC") requirements . In tha t

re ga rd, AECC a nd Noble  Solutions  be lie ve  tha t re lia nce  on compe titive  ma rke ts  ca n

facilita te  the  continued development of innovation and technology choices  for consumers .

Indeed, the  gradua l reduction and e limina tion of incentives  has  not de te rred cus tomers

from choos ing re ne wa ble  e ne rgy options , a nd s ubs idie s  s hould be  e limina te d whe n

establishing cost-of-service rate-of-return based rates.

Unfortunate ly, AECC and Noble  Solutions ' own proposals  to bring customer choice

and price competition to commercial and industrial customers are being addressed in Phase

l of the Rate  Case. As a  result, several "competition" re la ted issues will be  addressed prior

to the Commission's  final order in Phase 2 of the Rate Case - but not the entire  spectrum of

is sue s . The  a bility of TEP or third pa rty sola r DG provide rs  to le ga lly offe r compe titive

re ta il e le ctric s e rvice  in the  a bse nce  of be coming a  qua lifie d e le ctric s e rvice  provide r

("ESP") unde r the  Re ta il Ele ctric Compe tition Rule s l is  a  policy conce rn tha t re ma ins

unanswered. Likewise , Staff has concluded in this  REST-rela ted portion of the  proceeding
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1 AECC a nd Noble  S olutions  dis a gree  with Commis s ion S ta ff tha t the  Reta il Electric Competition Rules  a re  a n
incomplete  a nd out-da ted s cheme to fa cilita te  re ta il competition. In fa ct, APS  ma kes  reference to the  Rules  in its
reques t to approve an experimenta l high load factor pricing s tructure. Docket No. E-01345A-16-013 l.
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tha t the re  is  not any lega l impediment to "s leeving" in Arizona , and uses  Arizona  Public

Service  Company's  AG-l Tariff as  an example  of such a  transaction.

"Sleeving" is  certa inly an issue  tha t was  ra ised during Phase  l of the  Rate  Case  in

the  context of AECC and Noble  Solutions ' proposed buy-through programs, and will like ly

be an issue during Phase 2 of the Rate Case in the event TEP proposes a  MW RCS facility

as  suggested in the  ROC. AECC and Noble  Solutions agree  with the  basic premise  in the

ROO tha t third-pa rtie s  providing community sola r directly to cus tomers  ra ises  lega l and

public policy is s ue s  tha t go be yond the  s cope  of the  RES T-re la te d portion of this

consolida ted proceeding, and be lieve  tha t the  Commiss ion needs  to be  aware  tha t such

is sue s  a lso implica te  a nd involve  TEP a nd third pa rtie s  providing e le ctricity dire ctly to

retail customers through solar DG rooftop systems.

CONCLUS ION
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AECC and Noble  Solutions support customer choice  and competition. The purpose

of the s e  Exce ptions  is  not to limit the  a bility of pa rtie s  to offe r e xpa nde d choice s  to

residentia l customers through competitive services, but ra ther highlight for the Commission

that these residential programs canrlot be fully evaluated - e ither on a  legal or public policy

basis  - without recognizing the ir impact on the  la rger issue  of how to facilita te  choice  and

competition for M classes  of cus tomers . In tha t regard, AECC and Noble  Solutions  re ject

the  axiom asserted by some parties  tha t "competition" and "re ta il choice" does not exis t in

Arizona , when the  weight of the  evidence  in this  particula r proceeding s trongly sugges ts

otherwise .

Accordingly, AECC and Noble  Solutions  urge  the  Commission to expand the  basis

for any decision to address both the TORS and RCS programs in Phase 2 of the Rate Case

to include  lega l and public policy cons ide ra tions  of whe the r approva l se rves  the  broad

public inte res t.
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RESPECTFULLY SUBMITTED this  17th day of Octobe r, 2016.

FENNEMORE CRAIG, P .C.

¢<_.~

By:
Patrick J '. Black
C. Webb Crocke tt
2394 E. Camelback Road, Suite  600
Phoe nix, Arizona  85016
Attorneys  for Freeport Minera ls

Corpora tion and Arizonans  for Electric
Choice  and Competition

pbla ck@fcla w.com
wcrocke t@fclaw.co1n

By: . 1Y@a_-
Lawrence  V. Robertson, J r.
Attorney for Noble  Americas  Ene rgy

Solutions  LLC
tubaclawyer@aol.com

ORIGINAL a n d
this  17th day of October, 2016 with:

Docke t Control
Arizona  Corpora tion Commiss ion
1200 West Washington Street
Phoenix, Arizona  85007

13 copies  filed

COP Y of the  foregoing hand-de livered/mailed/emailed
this  17th day of October, 2016 to:

Jane Rodder
Adminis tra tive  Law Judge
Arizona  Corpora tion Commiss ion
400 Congress Street
Tucson, Arizona  85701
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Janice  M. Alward, Chie f Counse l
Le ga l Divis ion
Arizona  Corpora tion Commiss ion
1200 West Washington Street
Phoenix, Arizona  85007
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COPYhmai1ed/emailed
this  17' day of Octobe r, 2016 to

Parties  of Record:

By: _--//12440
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